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Children belonging to minority groups and the CRC

Jaap E. Doek

Chairperson of the UN Committee

On the Rights of the Child

Introduction

The United Nations Convention on the Rights of the Child (hereafter: CRC) is a very rich Human Rights Treaty. It covers most of the traditional civil and political rights and economic, social and cultural rights tailored to the child as a person with evolving capacities and with full respect for the responsibilities, rights and duties of parents (1) 
In addition the CRC contains various provisions for the protection of children from all forms of violence and abuse (art. 19), economic exploitation, (commercial) sexual exploitation, abduction, sale or traffic (art. 32-39). Other articles provide for the protection of refugee children (art. 22) and of children with disabilities (art. 23)

The CRC is applicable to every human being below the age of eighteen years in the 193 States that ratified this Convention (2). They have committed themselves to respect and ensure the rights set forth in the CRC to each child within their jurisdiction without discrimination of any kind (art. 2).

This means that children belonging to minorities have the right to the full enjoyment of the rights enshrined in the CRC.

The CRC is not a minority specific human rights instrument but it does contain some unique references to minority groups, in particular to indigenous children.

In this chapter I shall present and discuss the monitoring activities of the CRC Committee charged with the task  of  examining  the progress made by States Parties in achieving the realization of their obligations under the CRC, including the difficulties they are facing in this regard (art. 43, 44)

After a brief description of the monitoring role of the CRC Committee I will focus on minority specific provisions, other provisions of the CRC which have special significance to minorities. I will also by way of example mention some of the recommendations the Committee made to States Parties with regard to the implementation of these provisions.

2. Reporting, monitoring, concluding observations
In order to allow the CRC Committee to carry out its monitoring functions States Parties have to submit to the Committee “reports on the measures they have adopted that give effect to the rights recognized herein and in the progress made on the enjoyment of those rights” (art. 44). The first report has to be submitted within two years after the ratification and thereafter every 5 years. So far almost all States Parties (± 97%) have submitted their initial reports. Currently the Committee receives second and third reports. The State Parties reports are the basis for the Committee’s monitoring of the progress made. But the Committee encourages (inter) national NGO’s and UN agencies to submit additional reports. In this regard the NGO group on the CRC (located in Geneva) and UNICEF play a very positive role. The NGO group has issued guidelines for reporting by national NGO’s and encourages national NGO’s to submit one comprehensive report (not separate reports per NGO) and to consider the establishment of a coalition or forum of NGO’s actively involved in implementing children’s rights. In many states parties such coalitions/forums are established and can (and often do) play an important role in the follow up to the concluding . Different from the practice e.g. under the European Charter –the secretariat of that Charter assist NGO’s to engage them in monitoring activities and issued a guidance to that effect- the secretariat of the CRC Committee is not directly involved in the reporting activities of NGO’s nor does it provide specific instructions for its structure or content. But it does give some procedural rules and strongly encourages national NGO’s to submit information on the implementation of the CRC. In addition to the guidelines for NGO reporting produced by the NGO Group there is also an excellent reference guide for Reporting on Ethnic Discrimination against Children (Save the Children, Sweden 2001). It provides information on the reporting procedure under the CRC and a reporting checklist that makes it possible to produce a very comprehensive report on the implementation of the CRC for children belonging to minorities. The NGO group and UNICEF provide regularly technical and other assistance to NGO’s in their efforts to actively participate to the monitoring process under the CRC.

The NGO reports and the reports of UNICEF and other specialized UN agencies such as the WHO, UNESCO, OHCHR, UNHCR and the ILO are crucial for the Committee’s understanding of the implementation of the rights of children in the country under consideration. It also makes it possible for the Committee to provide the State Party with concrete and specific recommendations for further actions.

The information provided by NGO’s and UN agencies is discussed at a closed meeting of the so-called pre-sessional working group of the Committee. The meeting takes place about 3 months before the State Party’s report is discussed and results in a list of additional and specific requests for further information sent to the State Party (the so-called “list of issues”). The written responses to these requests and the reports mentioned before will be discussed with a delegation of the State Party in a public meeting.

After this  public dialogue  the Committee issues (per State Party) Concluding Observations containing specific recommendations for further action. Follow-up to these recommendations by the States Parties with targeted measures is a crucial element in achieving the realization of the obligations under the CRC. Unfortunately the CRC does not provide a specific mandate for an active follow up by the Committee of he implementation of its Recommendations, except for the examination of the next report of the State Party with information about the implementation of the recommendations made after the consideration of the previous report; but this next report will be submitted 5 years later at best(often more than 5 years).

This means that the  Committee does not have e.g. a well-organized and systematic programme of country visits to support and/or promote an adequate follow-up to its recommendations. The lack of a specific mandate also explains why the CRC committee (or any other Human Rights Treaty body for that matter) does not receive any UN budget for follow up activities. But even with a UN budget the capacity of the Committee would still be limited. The reason is quite simple:  members of the Committee are expected to spend 3 months per year in Geneva and receive an honorarium of one US dollar per year. Many members have a job at home and the employer does not receive any financial compensation for their absence. For these members it is almost impossible to devote more time (in between the sessions) to activities of the Committee. 

But nevertheless some members are very active and visit countries, meeting with children, NGO’s and UN agencies and representatives of governments and/or attend conferences, workshops or children rights courses. Some take unpaid leave or have retired and the cost of these activities are covered by inter alia UNICEF, Save the Children, Plan International or the organizers of conferences etc.

These country visits and other activities of members of the committee have shown to be an important tool in raising or strengthening awareness regarding children’s rights by discussing the Concluding Observations or by presentations on  specific topics  such as juvenile justice, the problems related to refugee/asylum seeking children, the problems of alternative care for children without parental care (foster care/adoption/institutional care), violence against children, child labour, commercial exploitation of children etc. etc. These activities of members of the committee are meant to be constructive and supportive for implementation efforts at the national level and are well appreciated not only by NGO’s,  UNICEF and other UN agencies but also by the governments.

In addition the CRC Committee organizes in close cooperation with the OHCHR and with the support of UNICEF, Plan International and others regional seminars for Follow-up to Concluding Observations (Syria 2003; Thailand 2004; Qatar 2005; Argentina 2005; Costa Rica 2006; other seminars are  planned for Korea and  Burkina Faso in 2007).

Finally and more important is the role of NGO’s and UN agencies, UNICEF in particular in about 150 developing countries, in the follow-up to the recommendations. Their involvement in the reporting process not only provides the committee with very valuable information and concrete suggestions for recommendations, but also results in many States Parties in a strong commitment to promote and support actions for implementation of the Committee’s recommendations.

3. Specific CRC provisions for minority groups
a. Some general remarks
The CRC contains some provisions that make explicit reference to minority groups using terms like “ethnic origin” (art. 2), “minority group or who is indigenous” (art. 17 under d), “ethnic background” (art. 20, par. 3), “ethnic groups and persons of indigenous origin” (art. 29 under 1(.e) and the core art. 30 dealing with the rights of “ethnic, religious or linguistic minorities or persons of indigenous origin”. I will hereafter discuss in more details these what I would call minority specific provisions. In more general terms the following can be said:

-the right to non discrimination (art. 2) explicitly requires States Parties to respect and ensure the rights in the CRC to each child within their territory;

- the other articles can be seen as an elaboration of this right in a way that comes close to what is sometimes called positive discrimination because it requires that States encourage mass media to pay special attention to the linguistic needs of the child who belongs to a minority group or who is indigenous(art.17), that they pay due regard to the child’s ethnic background when providing her/him with alternative care (art 20) and that they direct the child’s education inter alia to fostering friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin (art 29). The core art. 30 is apparently meant to underscore the right of children belonging to ethnic or other minorities to enjoy and practice their own culture, religion and language.

But when the Committee examines a State Party’s progress in the realization of the right of children belonging to minority groups it does not limit its attention to the implementation of these articles.

The Committee’s holistic approach (human rights of children are indivisible and interdependent) of the implementation of the CRC means that attention is given to other articles of the CRC and the degree to which children of minority groups do enjoy these rights e.g. the right to participation (art. 12), the right to specific protection from abuse, violence and exploitation (art. 19, 32-39), the right to the enjoyment of the highest attainable standard of health (art. 24) to an adequate standard of living (art. 27) and to education (art. 28). See e.g. Concluding Observations on the 2nd report of Thailand UN Doc. CRC/C/THA/CO/2, par. 60 and 61 (17 March 2006).

The Committee did not develop a specific concept (or definition) of minority groups. But in the light of the CRC provisions and the country specific information the Committee takes a rather broad approach and pays special attention to children of ethnic, religious, linguistic or national minorities but also to children of migrants and refugee children. This is reflected in the recommendations of the Committee regarding e.g. the non discriminatory implementation of right to education or to an adequate standard of living, recommendations which quite often call for specific measures to address the disparities in the enjoyment of these and other rights recognized in the CRC. 

From the articles mentioned before it should be noted that children belonging to indigenous peoples are given explicit attention, a unique aspect of the CRC since none of the other international human rights treaties makes that specific reference.

This explains why the CRC Committee devoted one of its annual Days of General Discussion to the rights of indigenous children (2003). The Recommendations adopted after this Day of General Discussion (CRC/C/133; 4 December 2003) are an example of the Committee’s holistic approach of the rights of children belonging to minorities. In addition the Committee is preparing a General Comment on the rights of indigenous children. I’ll come back to indigenous children in a separate paragraph.

In the following sub-paragraph I will discuss and present some of the recommendations the Committee made in relation to the minority specific provisions mentioned before. In that regard and in order to avoid misunderstandings: the Committee does not conduct independent investigations in the State Party concerning the (possible) problems of children belonging to minorities. The Committee makes its recommendations on the basis of the information provided (see above). The reports submitted do contain specific information on e.g. the lack of protection for minorities, existing de facto discrimination and disparities in e.g. access to education and health care. The groups presented in the reports as minorities or indigenous are the ones the committee considers as such. It does not exclude them on the basis of a definition developed by the Committee, or for that matter in other human rights documents. The issue of e.g. indigenous peoples is too complex to be decided by definitions trying to determine who belongs to indigenous peoples and who does not. 

b. Article 2  Non-discrimination

Under this article the Committee regularly expresses its concern at the discrimination of children belonging to minority groups such as ethnic, national, religious or linguistic minorities. In most States Parties discrimination is prohibited by law (often in the Constitution) but the major problem is the de facto discrimination and the related disparities which the Committee does address under art. 2 in rather general terms and more specifically under other articles such as art. 24 on the right to the highest attainable standard of health, art 28 on the right to education and articles on special protection (art. 19, 20, 32-39)  This de facto discrimination is also reflected e.g. in a high number of children of minorities not registered at birth (par. 7), a disproportionate high number of drop outs in education and of minority children in conflict with the law.

In this regard the Committee has recommended inter alia:

- adoption of legal provisions specifically prohibiting all forms of discrimination:in the Concluding Observations for Czech Republic (CRC/C/15/Add.201, 18 March 2003, para. 29) the Committee recommends that the State Party continue and strengthen its legislative efforts to fully integrate the right to non-discrimination into all legislation concerning children and to ensure that this right is effectively applied in all political, judicial and administrative decisions and in projects, programmes and services which have an impact on all children, including non-citizen children and children belonging to minority groups such as the Roma;

- to strengthen the  administrative  and judicial measures to prevent and eliminate discriminatory attitudes and stigmatisation against children belonging to ethnic minorities: in the Concluding Observations for Australia (CRC/C/15/Add.268, 20 October 2005, para. 25) the Committee recommends that the State Party stregthen its administrative and judicial measures within a set time period in order to prevent and eliminate de facto discrimination and discriminatory attitudes towards especially vulnerable groups of children such as asylum seeking children and children belonging to ethnic and/or national minorities;

- to undertake comprehensive public education campaigns to prevent and combat negative social attitudes and behaviour including discrimination based on ethnicity or nationality (3)

Specific recommendations are often made with regard to discrimination of minority children, including children belonging to gypsy or traveller communities, Roma children, refugee and asylum seeking children and children of migrant workers. With regard to this last category of children the Committee has in its Concluding Observations for Canada (CRC/C/15/Add.215, 27 October 2003, para. 44) reiterated the concern of the Committee on the Elimination of Racial Discrimination (A/57/18, para. 337) about allegations that children of migrants with no status are being excluded from school in some provinces.

In many instances the focus is on de facto discrimination reflected in significant disparities between minority- and other children. Part of these categories of children may not belong to what is defined as minorities, but in the context of art. 2 the Committee uses a rather broad concept of minorities ( in line with the broad approach of art.2 and the “”other status” concept) that consider children who do not belong to the mainstream/dominant group of children as de facto minority children. It is the experience of the Committee that these children are quite often most vulnerable for various forms of discrimination and that they are in need of special protection. This broad concept is not equally applicable for the implementation of article 30; but again the Committee with reference to the previous observations ( see previous para. 3 under a at the end)does not use a specific definition of minorities or indigenous peoples.

The noticeable disparities led the Committee e.g. to urge the Netherlands to consider the possibility of providing further assistance to children of ethnic minorities and their families with socio-economic problems thus addressing the root causes of educational performance.

The Committee also expressed concerns and made specific recommendations to address access to education “on the basis of equal opportunity” (art. 28. par. 1) for refugee and asylum seeking children (4)

In this regard I also refer to the Committee’s General Comment on the Treatment of unaccompanied and separated children outside of their country of origin. The committee is of the opinion e.g. that these children should be registered with appropriate school authorities as soon as possible and get assistance in maximising learning opportunities and that they have the right to maintain their cultural identity and values, including the maintenance of and development of their native language (5).

A standard paragraph for every State Party contains the request that specific information will be included in the next periodic report on the measures and programmes relevant to the Convention on the Rights of the child undertaken by the State Party to follow up on the Declaration and Programme of Action adopted at the 2001 World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance, also taking into account General comment Nr. 1 on Article 29(1) of the Convention (aims of education). Most States Parties receiving this request have not yet submitted their next report.

c. Article 17  Right to information
This article deals with the important role of mass media and requires that State Parties ensure that child has access to information and material from a diversity of national and international sources.

Specifically relevant in this context is that States Parties “shall encourage the mass media to have particular regard to the linguistic needs of the child who belongs to a minority group or who is indigenous” (art. 17 under d).

It means that governments should take actions aiming at the promotion – including via specific financial support – of producing materials e.g. special pages in newspaper or magazines and programmes on radio and TV in minority languages.

The reports of States parties show that some of these specific actions have been taken although to a very limited degree. More needs to be done e.g. special radio programmes in minority languages. 

These materials and programmes are also necessary to meet the obligation of States Parties under art. 42: to make the principles and provisions of the Convention widely known by appropriate and active means, to adults and children alike. In this regard there are examples of translations of the CRC in the local/minority language sometimes including a child friendly version, and the dissemination of these translated documents to minority groups. These  dissemination activities are crucial for the empowerment of children/families/community leaders of minority groups.

d. Article 29: Aims of Education
This is not a minority oriented article but is nevertheless crucial for the protection of the rights of persons (adults and children alike) belonging to minority groups. The article contains a specific and elaborated set of aims of education on which the States Parties agree.

These aims are equally applicable to all forms of education at all levels and in different settings of  for example  public, private or religious schools.

Part of the aims of education is that  children should be educated  to develop  respect for their own cultural identity, language and values, for the values of the country they live in and of their country of origin and for civilization different from their own. In addition they should be prepared for a responsible life in a free society in a spirit of  including  understanding, tolerance and friendship among all people, ethnic, national and religious groups and persons of indigenous people. Art. 29 requires States Parties to include in the school curricula the teaching of children’s rights with a view to achieve the aims of education enshrined in this article. In this way children will be informed about other civilizations and about the cultural identity language and values of ethnic and other minority groups and of indigenous peoples.

 As the Committee observes in  its General Comment No. 1 on the Aims of Education :

“Racism and related phenomena thrive where there is ignorance, unfounded fears of racial, ethnic, religious, cultural and linguistic or other forms of differences, the exploitation of prejudices or the teaching of dissemination of distorted values. A reliable and enduring antidote to all of these failings is the provision of education which promotes an understanding and appreciation of the values reflected in article 29 (1), including respect for differences and challenges all aspects of discrimination and prejudices” (UN Doc. CRC/GC/2001/1, para. 11).

In its recommendations, particularly under article 29 and 30 the Committee regularly refers to this General Comment and more specifically on e.g. training on inter-ethnic tolerance, not only of students but also of teachers. For instance: in the Concluding Observations for Canada the Committee recommended the State party to ensure that free quality primary education that is sensitive to the cultural identity of every child is available and accessible to all children with particular attention (…) to Aboriginal children (…) as well as children from other disadvantaged groups and those who need special attention, including in their own language (CRC/C/15/Add. 215, para. 45; see for similar recommendations the concluding Observations for the Czech Republic, CRC/C/15/Add.201, para. 55) In this regard the Committee has also recommended to promote participation of parents and communities, especially ethnic minorities in school governance to monitor the quality of education (CO’s  CRC/C/15/Add 136 and CRC/C/15/Add 127 on Tajikistan and Kyrgyzstan). To avoid misunderstandings: the Committee is in favour of education that includes minorities – including children of migrant workers- and encourages States parties to promote and where  appropriate to support active participation of parents and children belonging to minorities. There are indications that such participation contributes to successful completion of education of children belonging to minorities. 

Indonesia, Turkey and Thailand made reservations to article 29. Thailand has withdrawn its reservation and Indonesia suggested that it intends to withdraw it (see CO’s on Indonesia’s first report CRC/C/15/Add 25).

The Committee, observing that this reservation (and the one on art. 30) may have a negative impact on children belong to ethnic groups, urged Turkey to withdraw the reservation (CO’s on first report CRC/C/15/Add 152). But it has not done so yet.

e. Article 30  specific rights of minority groups
As said before: this article is the specific/core provision on the right of the child belonging to an ethnic, religious or linguistic minority or who is indigenous not to be denied (…..) to enjoy his or his own culture, to profess and practice his or her own religion or to use  his or her own language. The text of this article is almost literally the same as that of article 27 ICCPR with one rather important difference: it does – in addition to the minorities mentioned- explicitly mention the indigenous child. I like to note that indigenous groups are not always a minority group: in Bolivia 71% of the people is indigenous and in Guatemala it is 66% (see hereafter under f.).But one should keep in mind that the indigenous peoples are not an homogenous group and are de facto composed of various indigenous minorities, each with their own specific cultures/identities. In addition: the statistical majority does not automatically mean that the indigenous peoples do have a dominant position in the decision making processes in society.

Given the similarity in the two texts the General Comment No. 23 (1994): article 27 (Rights of minorities) of the Human Rights Committee is grosso modo applicable to children (7). The Committee makes when appropriate reference to recommendations of other Human Rights Treaty Bodies. By way of example para. 59 of the Concluding Observations for Canada (CRC/C/15/Add.215): The Committee urges the Government to pursue its efforts to address the gap in life chances between Aboriginal and non-Aboriginal children. In this regard it reiterates in particular the observations and recommendations with respect to land and resource allocations made by United Nations human rights treaty bodies , such as the Human Rights Committee (CCPR/C/79/Add.105, para.8) the Committee on the Elimination of Racial Discrimination (A/57/18, para. 330) and the Committee on Economic, Social and Cultural Rights (E/C.12/1/Add. 31, para. 18).Therefore I will limit myself to some specific observations.

. Reservations/Declarations to art. 30.
Only three countries (France, Oman and Turkey) have made a reservation to article 30 CRC. France declared that in the light of article 2 of the French constitution article 30 CRC is not applicable. The provision in art. 2 of the French Constitution that the Republic shall ensure the equality of all citizens before the law without distinction of origin (…..etc.) cannot and should not ignore the fact that minorities do exist in France. Nor does it mean that article 2 of the Constitution requires that they have to be denied the right to enjoy their own culture (etc.). The argument that there is no discrimination on the basis of ethnicity, language or religion cannot be used to deny the existence of such minorities. The Committee has recommended France to withdraw its reservation. Not to respect the right to enjoy your own culture does, in my opinion, not contribute to the development of respect for the child’s cultural identity, language and values (art. 29, 1 under (c)).

Also Turkey was recommended to withdraw its reservation because it only recognizes minorities registered under the Treaty of Lausanne 1923 and thereby ignoring the existence of Kurdish minorities and denying them the rights enshrined in article 30 CRC.

Oman stated that it is not bound by article 30 as far as it allows a child belonging to a religious minority to profess and practice her/his own religion.

The Committee repeated in 2006 its previous recommendation to withdraw this reservation (8).

Canada made an interesting statement: when implementing art. 4 CRC requiring States Parties to undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the CRC, art. 30 must be taken into account meaning: when deciding what measures are appropriate to implement the rights of aboriginal children, due regard must be given to not denying their rights to enjoy their own culture (etc. art. 30). This can mean that sometimes specific measures must be taken to ensure the rights enshrined in art. 30. Personally I think Canada understands better than France the meaning of article 30.

. Concluding observations concerning art. 30
The Committee usually devotes some specific paragraphs to the implementation of article 30 if in the State Party, according to State Party’s report and/or other information e.g. from NGO’s, considerable minority groups exist. Those paragraphs regularly cover other aspects of the implementation of the rights of minority children than covered by the text of article 30.

For instance concerns are expressed on negative attitudes and prejudices among the media, teachers and doctors, on incidents of police brutality, on limited access to education and health care, stigmatisation and persecution by armed forces and the increased risk for abuse and exploitation.

Country specific recommendations are made e.g. to improve protection of children of minority groups and to eliminate the impunity of those who harass these groups and to stimulate a process of reconciliation and confidence building (CRC/C/15/Add 243; 3 Nov 2004); 

to initiate educational campaigns addressing negative attitudes towards Roma in particular among police and professionals providing health care and education; 

to develop curriculum resources for all schools including in relation to Roma history and culture in order to promote understanding, tolerance and respect for Roma (CRC/C/16/Add 201; 18 March 2003 ); 

to pay attention to the problems of a shift from bilingual education in primary education to a single (national) language education at the secondary level of education. For instance: in Latvia bilingual edication will be provided until the end of primary education (ninth grade) and that secondary and vocational education will be provided in the Latvian language only, with the exception of subjects related to language , identity and culture of minorities, which can be taught in the minority language. But the Committee is concerned that this shift to another language may create difficulties and recommends the State Party to continue to inform children and parents about this shift and to assist children who may experience difficulties and train teachers to ensure that children are not disadvantaged by this change in language of instruction. ( see CRC/C/LVA/CO/2, 2 June 2006, para. 63 and 64));

to ensure birth registration for all indigenous and minority children and to take measures to prevent statelessness and to preserve their historical and cultural identity (CRC/C/THA/CO/2; 17 March 2006).

With regard to the preservation of the culture identity, not explicitly mentioned in art. 30 I like to refer to Article 8 on the respect for the right of the child to preserve his or her identity, including nationality, name and family relations and the obligation of the State Party in case a child is illegally deprived of some or all elements of his or her identity, to provide appropriate assistance and protection with a view to speedily re-establishing his or her identity.

It goes beyond the scope of this chapter to discuss history and meaning of this article (9). But I think that this article can support and strengthen the full implementation of article 30. In this regard I refer to the practice for many years in the second half of the 20th century to place children of indigenous or other minority groups in boarding schools or similar institutions with the intention to give them an education/upbringing away from their own (cultural) identity resulting in a deprivation of some or all elements of their identity. See in this regard e.g. the Concluding Observations for Australia CRC/C/15/Add. 268, 20 October 2005, para. 31 and 32. The Committee encourages the State Party to continue and strengthen as much as possible its activities for the full implementation of the recommendations of the 1997 HREOC report “Bringing them Home’’(a report of the Australian Human Rights Commission on the past policies of placing aboriginal children in alternative settings, foster families or institutions) and to ensure full respect for the rights of Aboriginal and Torres Strait Islander children to their identity, name, culture, language and family relationships.

The Concluding Observations to article 30 confirm the interdependence and indivisibility of children’s rights.

f. Indigenous children
Most of what has been presented so far is (also) applicable to children who are indigenous. But I nevertheless like to pay some specific attention to indigenous children for at least two reasons.

First: the CRC is the only Human Rights Treaty that specifically mentions persons/children who are indigenous. It should be noted that in the texts a phrase like “indigenous minority” is (intentionally?) avoided. One of the reasons may be that in some countries the indigenous peoples are not a minority (e.g. Bolivia, Guatemala). But even then they are entitled to specific attention and special rights.

Second: the indigenous peoples constitute, despite many difficulties, an identifiable group of an estimated 300 million persons living in around 70 different States. Half of them live in Asia under different names and an estimated 32-50 million in Latin America. The CRC Committee felt that it was quite appropriate – also in the light of many actions of Indigenous NGO groups and others – to pay more focussed attention to the rights of indigenous children.

This does not mean that children belonging to (other) ethnic, religious or linguistic minorities do not deserve special attention. But the activities of the Committee regarding indigenous children – as briefly described hereafter – can serve as an example for similar activities for e.g. Roma children and/or national minorities/migrant children. They are meant to develop a broader rights-based approach of the plight of indigenous via two different actions:

- the organization of a Day of General Discussion in 2003 on the Rights of Indigenous Children. These annual events are meant to raise awareness and initiate, support, promote discussions and consequent actions in favour of strengthen the implementation of the CRC, in this case focusing on indigenous children (10). The immediate result of the event is a set of recommendations for State Parties in the first place but also for NGO’s, UN agencies and others.

The Day of General Discussion was organized at the request of the Permanent Forum on Indigenous Issues. In the Recommendations the Commission makes reference not only to the work of the Permanent Forum (the first two sessions of the Forum in 2002 and 2003 were devoted to indigenous children) but also to the work of the Special Rapporteur on the Situation of the Human rights and Fundamental freedoms of Indigenous People, the Working Group on Indigenous Populations and other activities e.g. ILO’s Convention 169 on Indigenous and Tribal Peoples in Independent Countries (11).

The Committee calls on States Parties , UN specialized agencies, funds and programmes, the World Bank and regional developments banks, and civil society to adopt a broader rights-based approach to indigenous children based on the Convention and other relavant international standards such as the ILO Convention 169 and encourages the use of community based interventions in order to ensure the greatest possible sensitivity to the cultural specificity of the affected community. The Committee also acknowledges that , as stated in the Human Rights Committee’s Gneral Comment 23 on the rights of minorities (1994) and in ILO Convention 169, the enjoyment of the rights under article 30, in paticular the right to enjoy one’s culture, may consist of a way of life which is closely associated with the territory and use of its resources. This may be particularly true of members of indigenous communities The Recommendations further deal with issues like the importance of systematic collection of disaggregated data (unfortunately lacking in most States with indigenous groups), child participation, non-discrimination, the right to identity (including the need for free and effectively accessible birth registration and allowing indigenous parents to give their children a name of their own choosing, respecting the right of the child to preserve her/his identity), family environment and the need to pay special attention in case alternative care is needed (e.g. foster care/adoption) to continuity in the child’s upbringing taking into account the child’s religious, cultural, ethnic and linguistic background (see art. 20, par. 3 CRC), health, education and the need for more international cooperation .Concerning education the Committee recommends e.g. to review and revise school curricula and textbooks  to develop respect among all children  for indigenous cultural identity, history, languages and values, to implement indigenous children’s right to be taught to read and write in their own indigenous language. To increase the number of teachers from indigenous communities or who speak indigenous languages.

This kind of broad rights-based approach is also reflected in the Concluding Observations of States Parties with considerable groups of Indigenous Peoples (like Indians, Aboriginals, Maori etc.) such as Australia, Bolivia, Brazil, Canada, Ecuador just to mention a few.
- a General Comment on the Rights of Indigenous Children is under preparation, using the recommendations of the Day of Discussion as an important starting point.  It will cover all the areas of the Convention using the structure of the 8 clusters (of articles of the CRC) the Committee recommends States Parties to use in their reporting. The observations and recommendations regarding each of these clusters are of course focusing on and specific for the situation of indigenous children (12). The drafting of the General Comment is a participatory process, meaning that as much as possible (and without delaying the process too much), consultations/discussions with Indigenous NGO’s, children, community leaders and experts will be organized.

The Committee hopes that the drafting of this General Comment can be completed in 2007. It should become an important instrument for furthering the implementation of the rights of indigenous children and an inspiration for (other) minority groups.

4. Some final remarks
The description of the various monitoring activities of the CRC Committee indicates that quite some attention – from various angles/articles – is paid to the rights of children belonging to minority groups or who are indigenous. It is also clear that it is work in progress and that further actions are needed to develop a systematic, comprehensive approach of the (protection of the) rights of these children.

Most promising in this regard are in my opinion the activities of the CRC Committee regarding the rights of indigenous children, which is quite unique within the Human Rights Treaty Bodies monitoring activity. This process can and should be strengthened via inter alia close cooperation with other bodies/agencies in this field such as the Permanent Forum, the UN Working Group on Indigenous Populations, the Special Rapporteur on the Situation of the Human Rights and Fundamental freedoms of Indigenous People and other Human RightsTreaty Bodies.

This process should be an example to undertake similar actions for other minority groups such as Roma + travellers/gypsies in Europe and elsewhere.

Foot/or End notes

1. Within the context of this chapter I cannot elaborate in detail on these important features of the CRC. See e.g. Gerison Lansdown, The evolving capacities of the child. Innocenti Insight, 2005 UNICEF Innocenti Research Centre Florence. For the role of parents, legal guardians and others responsible for the child see art. 5, 7 (1), 9, 10, 14, 18 and 27 CRC. 

2. Montenegro became an independent state in 2006 and ratified the CRC as State nr. 193. Only two States – the USA and Somalia – have not (yet) ratified the CRC.

3. See most recently the Concluding Observations on Turkmenistan’s first report, UN Doc. CRC/C.TKM/CO/1 (2 June 2006) par. 22 and 23 and the Concluding Observations on Uzbekistan’s second report, UN Doc. CRC/C/UZB/CO/2 (2 June 2006) par. 21-25 with attention for refugee and asylum seeking children.

4. Concluding Observations on the first report of the Netherlands UN Doc. CRC/C/15/Add. 114 par. 29.

5. Concluding Observations on first report of India, Ghana, Armenia, South Africa and Georgia and on second reports of Finland and Norway. See for details www.ohchr-org, web page of the Committee on the Rights of the Child.

6. General Comment No. 6 (2005) UN Doc. CRC/GC/2005/6. This document contains many more observations and recommendations regarding this group of children who are often asylum-seeking/refugee children, e.g. on their right to an adequate standard of living, to access to health care and special protection.

7. See for the text UN Doc. HRI/GEN/1/Rev. 8 (8 May 2006) pp. 197-200.

8. See for France: Concluding Observations (CO’s) CRC/C/15/Add 20 and CRC/C/15/Add 240 (30 June 2004), par. 4, 5, 60 and 61; for Turkey CO’s on its first report CRC/C/15/Add 152 (9 July 2001) par. 11, 12 and for Oman CO’s on its 2nd report CRC/C/OMN/CO/2 (29 September 2006), par. 7 and 8.

9. See e.g. Geraldine van Bueren, The International law on the Rights of the Child, Chapter 4; Martinus Nijhoff Publishers, Dordrecht 1995 and Sharon Detrick, A Commentary on the United Nations Convention on the Rights of the Child pp. 159-169; Martinus Nijhoff Publishers, Dordrecht 1999.

10. Other examples of Days of General Discussion are on Violence against Children and a report submitted to the GA of the UN in October 2006; on implementing children’s rights in early childhood (2004); on Children without Parental Care (2005) and on Child Participation (2006.

11. It is beyond the scope of this chapter to elaborate more in detail on these and other activities. See for more e.g. S. James Anaya, Indigenous Peoples in International Law, second edition, Oxford University Press 2004.

12. The 8 clusters are General Measures of implementation (see in this regard also General Comment No. 5 (2003), Definition of the Child, General Principles (art. 2, 3, 6, 12), Civil Rights and Freedoms (a.o. art. 7, 8, 12-17, 37a), Family Environment Health and Welfare, Education and Special Protection.

