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Human Rights Council
and Peer Review

Some observations/suggestions                                  June 15, 2006

To: Mr. de Jong, Ambassador of the Netherlands




      to the UN Geneva

Introduction

I do not have the latest information on the preparation/working methods for the peer review by the HR Council. But I would nevertheless (while running the risk of repeating what may have been said by others and/or being (too?) late – submit to you some personal observations regarding this important peer review ( I just found out that the label is now: Universal Periodic Review/UPR) by the Council. I don’t know what the new label means, but this note is based on the assumption that it is still the intention of the HRC to review the performances of each member State of the UN in the field of Human Rights. This idea of peer/periodic review can be developed and implemented in a manner that genuinely strengthens the monitoring of the implementation of Human Rights by the States members of the UN.

But it is also possible that the peer review is going to be used as a tool to pursue specific political interests and/or agenda. It goes without saying that this would be a disaster because we would be back in a practice for which the Commission on Human Rights was heavily criticized.

It is therefore crucial that the review is governed by rules which are as “neutral”/objective as possible. This includes the decision regarding the order in which States are going to be reviewed and on the basis of what. In addition it is crucial that the review is carefully prepared applying the same rules for every State. These and other aspects of the peer review process need careful consideration and discussion. Let me give you my ideas leaving it to you how to use them ( and I don’t even know if they are useful given the new label). In order to be brief, the ideas are presented without too much of an explanation, but I can give further backgrounds on the why’s.

2. Some suggestions for Peer Review by HR Council
a. Order of Review

It would be possible to apply a selection of the States which should be reciewed on the basis of the need for a review, in other words to start with the countries that are seen as having the most serious problems with respecting/implementing Human Rights. But I am afraid this would open the door to a very tough discussion that could easily result in a lot of political conflicts, lobbying for/against one or another order.

So my suggestion is simple the following:

1. Start with the States (in alphabetical order) that serve on the Council for one year.

2. Followed by the States (again alphabetical order) that serve 2 years.

3. Concluded by the review of the remaining States elected to the Council in May 2006.

When this process has been completed the Council could start another round of reviews. Assuming that the Council will not limit its review to members of the Council, the following is suggested for the next part of the first round:

a. start with the States which have been newly elected to the Council since 2006 (again alphabetical order).

b. followed by the review of the States which are not a member of the Council. For the order of this review the following is suggested: make an alphabetically ordered list of the States in the 5 regions the UN used for the composition of the Council. Schedule for review all nrs 1 of these lists first followed by all nrs 2, 3, 4 etc.

When in this way all States have been reviewed the process can be repeated, but not in the same way. By then every State member of the Council has been reviewed (including those elected after 2006). Since time is a factor one could decide to do the second round of (universal) review in the same order as the first full round (regardless membership of the Council)

It means the States will be reviewed for the second time with the same order as the first time, that is: States mentioned before under 1 go first, followed by the States under 2 and 3, and finally the States mentioned under a + b.

b. The Review

My assumption is that, if the review is done before the full Council, it should be well prepared by a small working group based on clearly identified documents (in principle the same for every State under review to avoid arbitrary decisions in that regard).

Another issue is the involvement by NGO’s in the review process and the agenda for the full Council review. If we want to make the review process efficient and effective, it may be necessary to accept certain limitations.

In that regard I would emphasize the need to avoid a repetition duplication of the monitoring work of the Treaty bodies and/or the work of the UN special mandate holders.

Let me also from the outset underline that a (periodic) review will require additional human resources in the OHCHR. If that is not provided, the review will suffer most likely both in terms of quality and in terms of quantity.

Concerning the quantity the following observations: if the Council’s (peer/periodic) review intends to cover all UN States, it is important that the review is completed within a reasonable time span of 4 to 5 yrs. This means: the review of HR performances in about 40-45 States per year. With 3 sessions per year of the HRC it means about 15 States per session. But it is of course possible to concentrate the review in two or even one session (but in that case the session may have to last more than 3 weeks). For a State which only ratified one HR treaty the review may not require one full day, but the review of a State that ratified 7 HR treaties may require (more than?) one full day. These and other considerations (based on the assumption that the HRC will have a public dialogue with the State under review) are behind the following suggestions for the peer review process (and obviously based on my experiences in the CRC Committee). I have tried to be as concrete as possible acknowledging that my suggestions are just that and can be amended or even rejected.

b.1
The Preparatory Working Groups (PWG)

A working group should be established to prepare the dialogue of the Council with a delegation of the State under review. This preparation is meant to ensure that the dialogue is as targeted and effective/efficient as possible and results in constructive and concrete recommendations of the Council. 

The core task of the PWG is to identify the major areas of concern related to the implementation of Human Rights in the State under review to be discussed by the HRC in its dialogue with the State’s delegation. The State is then invited to respond to a list of issues prepared by the PWG in order to inform the Council on the measures/actions taken in these areas identified by the PWG. In addition, e.g. via publishing the list of issues on the website of the Council, NGO and UN agencies could be invited to provide information relevant to the list of issues.

The information thus received should be the basis for the Council’s review of the State’s performance in Human Rights.

The PWG should be provided with an adequate experienced secretariat to facilitate and support the work of the PWG and the review by the Council. Regarding the activities of this PWG the following is suggested:

1. For identification of the areas of concern the PWG should use in the first place (and that is the rule applicable for every review) the latest Concluding Observations of the Treaty Bodies for the States concerned, reports of the UN special mandate holders far as relevant and recent reports/studies of (specialized) UN agencies.

2. Additional and recent information should be collected by the secretariat on Human Rights issues covered by HR Treaties which the State has not ratified (the review should not be limited to the implementation of Treaties the State has ratified because that would be a reward for limited ratifications).

3. The secretariat of the PWG is in charge of collecting and analyzing this information. This should result in document (country assessment) containing an elaborated overview of the major areas of concerns emerging from the Concluding Observations of the Treaty Bodies and other information mentioned before on the developments/actions etc. in the areas of concern. The PWG will discuss the information (adequate? Something is missing?) and make sure that the list of issues adequately reflects these areas of concern. It is also necessary to be as specific as possible and to avoid that the list is too long and burdens the State with too much reporting.

4. The next step should be that the secretariat, after the responses (and reactions of NGO etc.) to the list of issues have been received, prepares a document for the dialogue between the Council and the State’s delegation. This document (country brief?) should contain a summary of the information relevant to each of the areas of concern (from documents referred to under 1 + 2 and the responses to the list of issues) and a preliminary draft of the recommendations the Council could consider.

This draft document + draft recommendations should be discussed + approved by the PWG.

5.The final step is that the PWG forwards the country brief identifying the areas of major concern and the draft recommendations to the HRC to be used in its review of the performances of the State concerned. The final product of the HRC’s review could (should?) be a limited set of key recommendations which at least focus on the implementation of the recommendations of the treaty bodies and the special mandate holders; in addition other recommendations can be made in particular for States which have ratified only part of the current 7 major Human Rights Treaties and related protocols.These recommendations then have to be used by the treaty bodies/special mandate holders in their review/monitoring activities. In this way the (periodic/peer) review and the work of the treaty bodies and special mandate holders can really be complementary/mutually strengthening and contibute to a better implementation of Human Rights.

6. The PWG should be composed of members of the Council; suggested: 2 à 3 members from each of the regions (recognized in the composition of the Council), elected (appointed?) by the members on the Council from the region. The PWG composition should change per year; in this regard one could think of a complete change (a PWG of 10 à 15 new members) but also of a gradually change to develop and maintain expertise and continuity (e.g. of the three members per region every year one is replaced by another member from that region.

In this process an important role is given to the PWG. That is why it should be composed of a rotating membership from the HRC members. It is process that requires time and enrgy from the mebers and the OHCHR but it is in my opinion crucial for the quality and the credibility of the review work of the HRC. It creates a fair and equal treatment of all States in the review process.

A first time table (just to be concrete):

Finally some remarks on how this (preparatory) process could be organized. Key in that regard: States should be given a reasonable period to respond to the list of issues and the PWG should be able to deal with the preparation of a sufficient number of States (which requires – just to emphasize it – the support of a good secretariat.

On the basis of what has been presented so far (including the selection of States to be reviewed) and the assumption that the Council meets three times per year for 4 weeks, I can present the following calendar for 2006/2007 (assuming that the  Council will meet in e.g March 2007 and that the PWG will be established at the current session of the Council.

1. Sept.3 – 8 2006, meeting PWG to prepare review of the States that have been elected to the Council for one year. NB! Secretarial support of at least 4 staff should be operational by July 15.

2. List of issues go out on September 25, 2006 with the request to respond by Nov.25 2006

3. The secretariat prepares country brief (already first draft between Sept.25-Dec.1) + draft recommendations (ready and translated (?) by Jan.8, 2007)

4. Meeting of PWG Jan.15-26 to finalize country brief + recommendations to be submitted to the Council (together with a file per State to be reviewed).

5. Meeting Council March (from? - till?) Dialogue with delegations of the States under review and approval of recommendations.

It is a very tied schedule and requires significant extra efforts. But in the light of elections for the Council in May and the possibility that outgoing members will run for re-election, it is in my opinion quite crucial that all those States have been reviewed. The Council may decide to have its meeting for this review late in March (not excluding that the Council will have its 2nd meeting in the fall of 2006). 

6. The Council could have another meeting in July 2007 without a peer review devoting its time to other issues like reports of special mandate holders.

7. Another meeting of the Council could be scheduled for Nov/Dec 2007 and the PWG could start working on the preparation of the next round of peer review (focusing on the States of which the term of membership ends in May 2008). The first half of these States could be reviewed by the Council at the Nov/Dec session and the second half in a session in March/April 2008 etc. etc.

In conclusion: the peer review by the Council can be an important contribution to an improved compliance with, implementation of human rights but requires considerable investments in time and staff to make it a well prepared (objective/credible) exercise.

The recommendations of the Council will most likely increase awareness and promote actions in the State concerned, both by the governments and by UN agencies and NGO’s.

The Treaty Bodies have to use the recommendations of the Council in its monitoring activities, inter alia by checking on actions taken and if necessary repeat or further specify the recommendations of the Council. In this way the work of the Council and the Treaty Bodies will result in a process that is complementary and mutually reinforcing and that is to the benefit of all the rights holders including children, migrant workers and women.

