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1. Introductory remarks

The question: Are children’s rights fundamental for their well being? seems to be rethoric one. Everybody who has read the Convention on the Rights of the Child (CRC) would most likely answer to this question with an unconditional YES! But this short and spontaneous answer should be followed-up by another question: Explain why the rights – as enshrined in the CRC – are fundamental for the child’s well being and in what way? 

I will try to answer these questions in my presentation while at the same time elaborating on what is/could be meant by “well being” in the light of the CRC. At the same time a quick survey of the situation of children in this world shows that the rights of children are seriously violated and this is a wide spread phenomenon. The quite obvious question here is why are rights of children that serve their well being under a (serious) threat and what can/should be done to respond to this threat? These questions will be further discussed in the second part of my presentation.

2. Children’s rights fundamental to well being: why + how?

First a remark on this subtitle: one could read it as children’s rights fundamental to well being of every one. I am not going to deal with the topic in such a broad sense although I could argue in favour of the assertion that the implementation of the rights of the child (CRC) is in the interest of the well being of everybody.

But before going into the question, “Why and how are children’s rights fundamental for the well being of children?”, it seems to be appropriate to make some observations on the concept of well being. What is “well being”?. Different approaches to this question are possible. But I think most people would agree that the concept of “well being” should be defined in rather broad terms and e.g. not be limited to physical well being. One could engage in more or less philosophical observations on the well being of a person/a child e.g. when is a human being a “well being”?  What does “being well” encompasses beyond the more physical health ?. In line with e.g. the WHO definition of health the well being of a child should be more than the absence of illness.

But let me look at the well being of the child from the perspective of the CRC, not only because it allows me to show how rich this convention is, but also because it is the first part of my answer to the question: “Why is the CRC fundamental to the well being of the child?”

a. Why is the CRC important?

The CRC does not provide a definition of what “well being” is. But it does present both in the preamble and in a number of articles, elements of and conditions for the state of “well being”.

- the preamble to the CRC implies that the full and harmonious development of the child’s personality is an important if not the key element of the child’s well being. It clearly states that this development is very much supported if the child grows up in a family environment, because the family is the natural environment for the growth and well being of in particular children;

- with reference to article 29 (aims of education (1)) it can be said that an important element of the child’s well being is that her/his personality, talents, mental and physical abilities are developed to their fullest potential and that respect for human right and freedom is also a crucial element of “well being”;

- many other provisions contain elements which could be seen as constructive elements of the child’s status or sense of “well being”. For instance the right  to preserve your identity (art. 8 CRC), the enjoyment of the highest attainable standard of health (art. 24 CRC) and to enjoy a standard of living adequate for her/his physical, mental, spiritual, moral and social development (art. 27 CRC). Other elements of the well being which can be found in the CRC are e.g. respect for the child’s evolving capacities (art. 5 CRC), respect for the child’s views, her/his right to freedom of expression, to association and peaceful assembly and to information.

In short: the CRC clearly indicates that “well being” is not only a matter of physical health and material conditions (housing, food, clothes), but also a matter of mental, spiritual, moral and social “health”. These aspects of “well being” are supported in significant degrees by the (exercise of) so-called civil rights and freedoms (art. 12-17 CRC).

But the “well being” of the child is, from the perspective of the CRC, more than a goal in itself. On the basis of the preamble and various provisions of the CRC it can be concluded that the state of “well being” 

serves both individual and societal interests.

First: the well being of the child is important because it would enable her/him to be fully prepared to live an individual life and to enjoy a full and decent life in society (preamble + art. 23). Secondly: if the child has the state of a “well being” it would allow and facilitate that he/she actively participates (art. 23 CRC) and fully assumes her/his responsibilities and a constructive role within the community (preamble + art. 40(1) CRC).

What has been said so far about the constituting elements and the goals of well being are already an answer to the question: Why is the CRC fundamental for the child’s well being?.

The CRC indicates the many elements of relevance for the child’s well being and links that in many places with a right of the child. That makes the CRC really fundamental for the child’s well being, because the CRC is a legally binding set of obligations for the States that ratified it. This means that we have moved from charity to entitlement. The well being of the child is not only something that is or can be the result of in the past often rather discriminatory and/or discretionary acts of benevolence. By ratifying the CRC 192 States in this world have committed themselves (voluntarely) to undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognised in the CRC (art. 4 CRC). Let me with reference to my previous observations give some examples of what this general obligation may mean more concretely.

- Child-parent relationship
The child has the right to be cared for by her/his parents (with “as far as possible” as the realistic limitation; see art. 7 CRC). This right can be seen as a confirmation of the importance of growing up in a family environment for the child’s well being. It goes (almost) without saying that the parents (therefore) have common responsibilities for the upbringing and development of the child as stated in art. 18(1) CRC. But all this does not mean that States don’t have any responsibility. On the contrary: States Parties shall render appropriate assistance to parents (and legal guardians) in the performance of their child-rearing responsibilities (art. 18 (2) CRC).

Two remarks: 

1st a phrase “ shall render” creates a stronger obligation than e.g. a phrase like “the States seek to promote”. It means that the State must take action that may include measures (policies/programmes) which facilitate and support NGO’s in their efforts to provide appropriate assistance. But if there are no NGO’s willing to do it the State must directly (by one of its organs) provide this assistance.

2nd the text does not limit this rendering of appropriate assistance to specific categories of parents. It is a more general obligation although the term “appropriate” means that the assistance can be tailored to the need of the parents, in particular difficult circumstances – e.g. poor socio-economic conditions. So it may result in various programmes for parent support. But the CRC makes clear (in art.18) that this rendering of appropriate assistance comes with the very strong obligation to “ensure the development of institutions, facilities and services for the care of children”. In this regard States have assumed a specific obligation for children of working parents: “they shall take all appropriate measures to ensure that these children have the right to benefit from child-care services and facilities for which they are eligible (art. 18(3) CRC). With regard to these services the States have also assumed the obligation to ensure that they conform with standards established by the competent authorities, particularly in areas of safety, health, the number and quality of the staff and to ensure competent supervision (art. 3(3) CRC)

In short: the CRC sets obligations for States Parties that are      fundamental for the well being of the child.

- the right to an adequate standard of living

Another example of this kind of obligations can be found in article 27 CRC stating that the States Parties recognise (not “shall” but de facto “do” recognise) the right of every child to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development. As a side note: it is one of the very few articles that uses the phrase “every child”. (2)

This phrase is apparently meant to address the tendency in many countries to limit the recognition of this right to children who have the nationality of the country and live there. But “every child” in art. 27  includes refugee, asylum seeking or migrant children on the territory of that State (3).

It is the primary responsibility of parents to secure the conditions of living necessary for the child’s development with the qualification: “within their abilities and financial capacities”. But this qualification does not limit the enjoyment of the right to an adequate standard of living because the States Parties shall take appropriate measures to assist the parents (and others responsible for the child) to implement this right (to an adequate standard of living). This assistance shall, in case of need, be provided in very concrete forms of material assistance such as nutrition, clothing and housing. 

More examples can be given of the obligation of States Parties set in the CRC which are fundamental for the child’s well being. For instance: the obligation to ensure appropriate pre-natal and post-natal care for mothers (a healthy start in life; see also the International Plan of Action “ A World Fit For Children”, adopted by the UN in May 2002), the obligation to combat disease and malnutrition which may include the provision of nutritious foods and clean drinking water (see for more art. 24 CRC), the obligation to provide compulsory and free primary education (28 CRC) and to take various measures as appropriate, e.g. via the establishment of social support programmes, to prevent child abuse and neglect (art. 19 CRC). 

In this regard I like to refer to the Committee’s consistent recommendation with regard to abuse and maltreatment of children: prohibit by law all forms of violence against children, including corporal punishment, in all settings such as the family, the school, institutions, juvenile justice, the work place and the community. In its most recent General Comment No. 8 (June 2006) the Committee elaborates on the why and how of this prohibition (4).

I assume that these observations make convincingly clear that the rights of the child as enshrined in the CRC are fundamental for her/his well being, particularly because it establishes rather specific obligations for States Parties to contribute to the child’s well being. 

How is it/can it be important?

Fine that we have been shown that the content of the CRC is fundamental for the child’s well being. But this is the result of careful reading of the text of the CRC, an exercise on paper. What about the reality on the ground? In other words: how fundamental is the CRC in practice for the child’s well being? What can be/should be done to make the CRC fundamental to the child’s well being?

The answer to this question is simple and short: 1st implement the CRC, 2nd implement the CRC and 3rd implement the CRC. This answer is not too simple, it is in fact the only correct answer to questions such as “How can the CRC contribute to the well being of the child?” or: “How can the CRC make a difference in the life of a child?”

The problem is that implementation is not simple; on the contrary, and with reference to the reports of States Parties submitted to the CRC Committee: it is apparently very difficult. So it is necessary to say something about the implementation of the articles of the CRC directly fundamental for the child’s well being and all the other articles of the CRC.

- the implementation of most of the rights fundamental for the well being of the child, discussed before, is necessarily a gradual process but it has to result in a progressive implementation. This is not only confirmed in e.g. art. 24(4): achieving progressively the realisation of the right to the enjoyment of the highest attainable standard of health and art. 28 (1): achieving this right (to education) progressively. And with regard to socio-economic and cultural rights more generally: States Parties shall undertake measures for implementation “to the maximum extent of their available resources” (art.4 CRC). This progressive implementation requires a comprehensive policy with time bound targets and adequate budgets for its implementation. E.g. child care facilities for all children of working parents by 2010 (for the industrialised world) or free and compulsory primary education for a period of at least 6 years for all children by 2010 or 2015 (depending on available resources); free is not only “no tuition” but really free of costs (for e.g. books, uniforms, transportation). 

But there are other rights important for the well being of the child e.g. the right to express her/his views, to participate and to respect for her/his dignity which can and must be implemented right away (overnight if you want) because they belong to fundamental human rights and on a practical note: implementation of these rights does not cost a lot of money;    

 - the implementation of such a comprehensive policy is only possible if the political will exist to provide the necessary financial and human resources. Political will does not grow as a natural fruit of good intentions. It requires that governments and parliaments do take commitments seriously by translating it into concrete actions and budgets. It also requires that civil society, in particular NGO’s but also UN agencies, are actively promoting/supporting the implementation of children’s rights. This can be done by putting pressure on governments/members of parliament involving the children themselves, parents and other caretakers and the media;

- in addition to this lobbying and political actions the NGO’s can, where appropriate, undertake measures themselves for the implementation of the rights of the child e.g. by delivering services such as e.g. parenting classes, day care, primary health care.

To enhance a systematic and effective implementation of these actions and to identify existing shortcomings with recommendations for action, it is crucial that the States establish an independent monitoring body. This can be for the CRC a children’s ombudsman or commissioner or a special unit/commissioner within a National Human Rights Institute. Such a body has to have the power to receive and investigate complaints on violations of children’s rights and/or on shortcomings in their implementation (5).

Much more could be said on the implementation process e.g. in relation to specific rights fundamental to the child’s well being. But the message should be clear: the CRC is nothing for the well being of the child if it is not progressively and effectively implemented and the efforts in this regard have to be based in comprehensive long-term policies and should be carried out with the involvement of all stakeholders (government, children/parents; NGO’s, UN agencies, other parts of the civil society). But the reality on the ground enforces us at the same time to acknowledge that implementation of the rights of the child (CRC) is under threat due to some serious structural problems.

3. The realisation of children’s rights under threat
The experience of the CRC Committee provides ample support for the statement that poverty and violence have been, still are and will continue to be the major threats for the implementation of the CRC and are thus the most important enemies of the child’s well being. Before dealing with these threats some remarks about another relatively minor but nevertheless important threat: plans for the reform of the reporting in and monitoring of the implementation of Human Rights.

- reform of human rights reporting and monitoring
Within the reform of the UN proposals have been made to also reform the existing practice of reporting on and monitoring of human rights implementation.

The first proposal was to allow States Parties to different Human Rights Treaties (currently there are 7 international HR treaties) to submit one consolidated report on the implementation of all the treaties the State has ratified. This proposal did not gather sufficient political and other support and was de facto rejected. Less radical changes in the reporting practice are underway and will be implemented.

The second proposal currently under discussion is to replace the current 7 treaty bodies by one Unified Standing Treaty Body (USTB). The idea is to abolish the 7 treaty bodies (including the CRC Committee) and to have one committee (USTB) of about 25 à 30 members, elected by States and full time employed and paid by the UN. This USTB should deal with all the treaty specific reports. So far the proposal has received little support and it is my personal hope that it will not be accepted.

Why? For the same reason as the proposal for one consolidated report was rejected and that is: the risk of losing specificity of reporting and monitoring And by that a weakening of the protection of human rights of specific rights holders such as women, children and migrant workers.

One of the major achievements in the field of human rights over the past three decades has been the development and implementation of specific treaties in addition to the core human rights treaties based in and in elaboration of the UDHR (Universal Declaration of Human Rights): the International Covenants on Civil and Political Rights and on Economic Social Cultural Rights. This process of growing specificity is not completed yet. Recently a convention on persons victim of enforced disappearance has been finalised and is on its way to the General Assembly of the UN for consideration and approval. A convention on the protection of the rights of persons with disabilities is in its final stage of drafting. This process of specificity has undoubtedly and significantly contributed to a better protection of specific groups of stakeholders. The proposals mentioned before would seriously undermine the protection of these specific stakeholders: women, children, migrant workers, persons with disabilities and poses therefore from a global perspective a threat for the well being of chidren.

- POVERTY. In his report for the UN General Assembly’s Special Session on Children (UNGASS) in May 2002 (which produced a Declaration and International Plan of Action: A World Fit For Children (WFFC). Kofi Annan concluded that poverty is the major obstacle for the implementation of the rights of the child. The experiences of the CRC Committee confirm that poverty has been and continues to be a very serious and chronic threat for the realisation of children’s rights. In fact it has ruined and continues to ruin the well being of hundreds of millions of children around the world. The reduction and elimination of poverty requires strong national political commitment and action. But these efforts will not produce sustainable result, particularly in developing countries without international macro-economic measures and targeted international development assistance. I am not telling anything new here. The international community has recognised poverty as the major problem in the world. Various measures are underway at the international levels e.g. Poverty Reduction Strategy Papers (RSTP) promoted by the World Bank and at the international level via debt relief measures. All these and other measures are part of the efforts to reduce the number of persons living in extreme poverty to 50% of the level of 2000 by 2015.

But it is all too little and too slow and far below all the solemn promises made in international meetings.

About 30 years ago the rich countries (OESO) promised to make 0,7% of their GDP (Gross Domestic Product) available for international development assistance. Today only 4 countries live up to this promise, the rest is failing miserably. At the same time, there are too many examples of corrupt and self-enriching leadership in developing countries. Power hunger and a despicable lack of interest in the well being of their citizens including children despite tear-jerking promises (mostly tears of anger) do still have their devastating impact with Zimbabwe as the last example.

- VIOLENCE has been identified by the CRC Committee as the other major obstacle for the implementation of the CRC, Two annual days of general discussion were devoted (in 2000 + 2001) to violence against children and the Committee recommended to the General Assembly (GA) of the UN to conduct a UN study on this phenomenon. This study has been completed and the final report together with a book is on its way to the GA for a discussion in October this year. It will call for an unconditional prohibition of all forms of violence against children, including corporal punishment, for all settings in which it occurs (family, school, institutions, the work place, the community). It is an opportunity for all States members of the UN, not for another round of lip service, but for an unconditional and unanimous approval of all the recommendations in the final report which must include the commitment to implement them. Will that happen? It should, given the beautiful lip service paid to children and how important they are for today and to-morrow, that they deserve the best protection we can offer etc. Will it? I hope it very much but have my doubts.

But the concern of the Committee is not limited to all forms of violence committed against children, but equally applies to all other forms of violence that directly impact on their rights and well being such as domestic violence, gang violence and violent crime, violence in the streets and the violence of armed conflicts. It is easy to draw a very depressing list of these forms of violence with the most recent example in the Middle East.

Poverty and Violence are huge threats for the implementation of the rights of children and thus – as I have argued in the first part of this speech – for their well being.

But there is reason for hope. The CRC has been ratified by 192 States and can and must be used in (almost) every country in the world to fight poverty and violence. The first 15 years of the CRC show a growing awareness of the fundamental importance of the implementation of the rights of children for their well being. An awareness that is increasingly translated in actions in the many areas covered by the CRC. In the light of the CRC poverty becomes even more unacceptable than it already was and the same applies for violence (see the final report of the UN study).

By now we know that the reduction and elimination of poverty and violence is a road with many obstacles, pot holes and other difficulties. But that never can be an excuse for inaction. On the contrary, we have to use the maximum of our capacities and skills in the most innovative manner and not for one week, one month, or one year but for many years. It is a challenge not only for the government or for politicians, but for all professionals working with and for children and for every other citizen. Some suggest that we have to be patient. I advice you to be and remain very impatient and be and continue to be angry, anger that should be transformed in carefully drafted and well targeted action. I am confident that in the coming years more and more people will recognise the fundamental importance of the implementation of the rights of children for their well being. It is my hope that as a result of the recognition the civil society will demand that their politicians will live up to that promise and take effective national and international measures to eliminate poverty. I also hope that the civil society will demand that violence will be prohibited and prevented and will not accept anymore that their governments waste billions of dollars for wars they don’t need.

The money spent in Iraq would be enough to provide every child in this world by 2015 with free elementary education . Civil society must insist on and fully support the full implementation of the rights of the child. That implementation will create a world fit for children and that is a world fit for adults as well.

Footnotes

1. Article 29 CRC is a very important article that usually does not get the attention it deserves in the development and implementation of educational policies, programmes and curricula. For a more elaborate explanation of the meaning of this article see the CRC Committee’s General Comment No. 1 The aims of education (2001); CRC/GC/1/2001.

2. The term “every child” can be found in art. 26 regarding the right of the child to benefit from social security and in art. 40 which deals with the rights of  children in conflict with the law.

3. See in this regard also General Comment No. 6 (2005) of the CRC Committee on “Treatment of unaccompanied and separated children outside their country of origin.

4. See General Comment No. 8 (2006) on The Right of the Child to protection from Corporal Punishment and other cruel and degrading forms of treatment or punishment (CRC/GC/8).

5. See for these and other functions/tasks of children’s ombudspersons/-commissioners the CRC Committee’s General Comment No. 2 (2002) on The role of National Human Rights Institution in the promotion and protection of the rights of the child.

6. Elementary in this regard are the repeated promises/commitments for Education for All (EFA) by 2000, a goal that still exists but now for 2015 and limited to primary education (see Millennium Development Goals adopted by the UN in 2000).

