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1. Introduction
It is a pleasure to meet with a group of people very much involved in juvenile justice, meaning that part of the justice system that deals with persons under age 18 (defined in the CRC as children). I have been a juvenile court judge for many years in my country and have judged many juvenile delinquent cases. Currently I am (still) a deputy justice in the Court of Appeal (comparable to your high courts) of Amsterdam and involved in Family Law cases.

I know a little bit about your family court system (thanks to the Guide to the Family Court of Japan published by the Supreme Court of Japan in 1999).

But the focus of this presentation will be on some of the recommendations the CRC Committee made to the government of Japan in 2004 and on article 40 CRC with some observations/questions related to the Japanese system of juvenile justice.

2. The aims of juvenile justice
Article 40, para 1 spells out what the aims of the juvenile justice are. I am not going to elaborate on it in details but summarize it as follows:

A child who (allegedly) commits an offence should be treated in a manner:

- consistent with the promotion of child’s sense of dignity;

- that reinforces the  child’s respect for human rights;

- that promotes the child’s reintegration and the child’s assuming a constructive role in society. 

We can have an interesting discussion on how these goals can be achieved but it is clear, in my opinion, that an approach of juvenile delinquents which is only punitive,

Is not in accordance with the CRC.

3. The minimum age of criminal responsibility (MACR) (Art. 40, para 3)

The MACR is an important provision in the law because it draws a line among children who have committed a crime (in the CRC: have infringed the penal law).

On the one side (= below the MACR set in the law) children who are not held criminally responsible; meaning they cannot formally be charged of having committed a crime and not be sentenced for that. On the other side, children at or above the MACR who can be and often are charged formally (by the prosecutor) of having committed a crime.

The Committee regrets that in Japan the MACR has been lowered from 16 to 14 years of age and is of the opinion that a MACR should not be set too low (and 14 years as the MACR is not too low)

One of the concerns of the CRC Committee in this regard is that it is often not clear  how children below the MACR are treated if they commit (allegedly) a crime. They are in most States, like in Japan, dealt with in the context of child welfare. But it is not clear to what degree this child enjoys the safeguards provided to a child dealt with via the juvenile justice system. For instance: the child below age 14 who committed an offence is referred to the Child Guidance Centre. But this Centre or the Prefectural Governor can bring this child under the jurisdiction of the Family Court. What worries the CRC Committee is the lack of information about the criteria used for this referral and about the actions the family court can take after this referral.

In addition it is often not clear what exactly the investigative powers of the police is in these kind of cases. Can the police interrogate the child in the Police Station? If so,  for how many hours and on which grounds? Etc. etc.

Finally: if a MACR is set in the law the Committee is of the opinion that special procedural rules and special measures/sanctions should apply to all children at or above that MACR and are not (yet) 18 years old at the time they (allegedly) committed an offence.

That is why the Committee recommends States Parties (and that applies also to Japan) to abolish provision that allow that 16 or 17 years old adolescents are dealt with by the adult criminal courts and sentenced to punishment (e.g. imprisonment) applicable to adults. This kind of provisions means that not all persons under 18 enjoy the protection of the specialized juvenile justice system.

4. The distinction between juvenile delinquents and juveniles with problematic                   

    behaviour
All the safeguards and provisions of article 40 CRC apply to children who have (allegedly) infringed the penal law. This means for example that they have to be informed promptly and directly of the charges against her or him.

In quite a number of States Parties to the CRC, including Japan, children who have not committed a crime but have shown a problematic behaviour that indicates that they may commit offences in the future, are treated under the same rules and regimes as juvenile delinquents. But it is not clear what kind of charges (if any) is   brought against them. The Committee regularly expresses its concerns in this regard. For instance, they may be deprived of their liberty and kept in police custody or some kind of pre-trial detention without having committed a crime (or being accused of it). So, how can they defend themselves if no clearly defined charges have been submitted to the judge (or the family court). And, are there specific criteria for the decision to treat a juvenile with problematic behaviour as a juvenile delinquent?  The CRC Committee has recommended States Parties to abolish this kind of rules and practices. In this regard the same applies for the so-called status offences, that is the criminalisation of unruly/difficult behaviour of a juvenile, such as in Japan habitually disobeying the proper control of the custodian or frequenting places of dubious reputations.

Problematic behaviours of juveniles should be dealt with in the context of child welfare and protection and not as a crime.

5. Deprivation of liberty as a last resort and the role of probation officers
The CRC expects that deprivation of liberty shall only be used as a measure of last resort and for the shortest appropriate period of time (art. 37, under b). In direct connection with this expectation (obligation of States Parties) the CRC requires (art. 40 para 4) that a variety of dispositions such as care, guidance and supervision orders, probation and other alternatives to institutional care shall be available.

In this regard probation officers can and should play an important role. Without going into details and for the sake of further discussion, let me give some basic rules for the role of probation officers:

- they should be involved in a case against a juvenile accused of having committed a crime in the earliest stage of the process. This means e.g. that they should have a first contact with a juvenile when he is kept in police custody in order to make a first assessment of the situation of the juvenile. Main purpose of this contact is to be able to inform and advise the judge about possible alternatives for a pre-trial detention;

-  they should establish contact with the parents of the juvenile as soon as possible to explore their capacities to provide the juvenile with support and assistance with a view to avoid pre-trial detention or to advise the judge about the possibilities/conditions for a suspension of that detention. An advice in that regard may include that the probation officer provides the necessary guidance and supervision;

- these and other activities of the probation officer e.g. an exploration of the possibility to keep the juvenile in school or organize vocational training or other useful activities for the juvenile, should also be aimed at avoiding deprivation of liberty – and where applicable -  at an early release from a detention centre (like a juvenile training school);

- finally: the probation  officer should play an active role in terms of guidance and supervision after the juvenile is released from e.g. a juvenile training school or centre in order to promote and facilitate the juvenile’s re-integration and the juvenile’s assuming a constructive role in society (see art. 40, para 1 CRC).

In conclusion: the probation officer can and must play an important role in the efforts of the State to establish a juvenile justice system that is in full compliance with the CRC.

