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1. Introduction

There is/may be some confusion regarding the term “Orphaned Children”. Traditionally the term is/was used for children whose both parents had died; they were children placed in the so called orphanages (history in e.g. the Netherlands goes back to the 16th century). Nowadays the term orphans is used rather frequently for children abandoned by their parents and placed in institutions: the so called social orphans, children who still do have both or at least one of their parents.

In addition we do have the AIDS-orphans: children whose parents or at least one of them have/has died as a consequence of AIDS. Many of them are taken care of by relatives (extended family) although that number seems to be going down and more and more of those AIDS orphans are living in the child headed families, in institutions or in the streets.

In an attempt to find the common feature of all those different categories of orphaned children. I could suggest that we define an orphaned child as a person < age 18 yrs who is deprived of her/his parental care (that is the care by one or both parents). I like to give you some observations on the Human Rights of those children deprived of parental care.

2. Intermezzo: a UN working group?

The Rights of Children deprived of parental care (orphaned children) is one of the particular concerns of the UN Committee on the Rights of the Child ( here after: the CRC Committee). In close cooperation with UNICEF the Committee prepared and adopted a resolution at its last (37th) session (closed less than 2 weeks ago). In this resolution the CRC Committee invites the Commission on Human Rights to establish a working group for the development of UN Guidelines regarding the care for/the implementation of the rights of children deprived of parental care. The Committee also suggests that these guidelines should be ready by 2008. In terms of UN politics the following actions are underway:

- This recommendation of the CRC Committee should be included in the annual resolution of the GA to be approved in coming December; as a step up to the meeting of the UN Commission on Human Rights 61st session next March/April 2005.

- At that Session the Commission should adopt a resolution for the establishment of the recommended working.

To achieve one and the other the OHCHR and UNICEF are working closely together, trying to convince the States-Parties to the CRC to support the establishment of the working group.

If we succeed it would create a good if not excellent opportunity to set guidelines and standards for the care for orphaned children in full compliance with the CRC.

But a word of caution: the UN is a very slow machinery particularly when states pursue their own policies in that working group. Compromises may be difficult to achieve and the final outcomes may not be completely satisfactory.

But if the Guidelines/Standards are accepted in the formal UN setting they can be a powerful instrument for the improvement of the promotion and protection of the rights of orphaned children (= children deprived of parental care).

3. Human Rights of orphaned children

a) General

Every orphaned child, no matter where he is and no matter who’s taking care of him, has the right to fully enjoy all the rights accorded to her or him in the CRC. This includes interalia the right to education, to the highest attainable standard of health and an adequate standard of living. It includes also the right – to the maximum possible extent – of a full and harmonious development (art 6 and the preamble), the right to express her/his views, to be listened to and to take part in decision making processes, to be protected from abuse, neglect and exploitation for any purpose or in any form (art 19, 22-36) etc. etc. etc. 

In many countries this right (or: principle) of non-discrimination (art 2 CRC) should have  far reaching consequences for existing legislation, policies and practice, in particular for orphaned children who live in institutions or on the streets.

b) Specific (art 20,21 CRC)
Orphaned children seen as children deprived (temporarily or permanently) of parental care and a family environment are entitled to special protection and assistance by the State. This protection and assistance comprises – according to art 21 para 3 CRC – foster placement, Kafalah adoption or if necessary  placement in suitable institutions for the care of children.

Allthough the drafting history does not provide a firm indication in this regard it seems to me a reasonable interpretation that para 3 of article 21 is meant to give an order of priority in the provision of alternative care for orphaned children. In line with the principles expressed in the preamble the emphasis in providing an alternative family environment in the form of foster care,  Kafalah or adoption. In my opinion it goes beyond  a reasonable interpretation of the wording of article 21 para 3 CRC and the wider context of the CRC to assume that foster care should be given priority over adoption. There is no reason te believe that the drafters were of the opinion that adoption should only be considered after all attempts to organize foster care (or Kafalah) for the child have failed. And it is clear that institutional care is the last option, that is only “if necessary”.

When it comes to intercountry adoption art 22 under b CRC clearly indicates that this should be a last option, that is only available if suitable alternative care cannot be provided in the child’s country of origin. But that para has a puzzling last part. It is not a problem (at least: should not be) to give preference to foster care or adoption in the country of origin over intercountry adoption. But what is meant by the phrase “cannot in any suitable manner be cared for”.

Given the emphasis in the CRC on the right to (alternative) family environment it seems to me that this phrase does not include institutional care and only covers forms of family-type care other than foster care or domestic adoption.

In other words the orphaned child is entitled to alternative care in the form of foster care, Kafalah, other forms of family type care (e.g. SOS villages?) adoption and if one of those forms of care cannot be provided in the child’s country of origin intercountry adoption could/should be an option.  Institutional care should be limited to children for whom this is the necessary and perhaps temporarily the only available form of alternative care.

Policies regarding orphaned children should be guided by this preference for family-type forms of alternative care.

What about the content/the quality of the various forms of alternative care mentioned so far? It is remarkable how this matter is dealt with in the CRC or perhaps better: not dealt with. 

First there is a general principle regarding the provision of alternative care (art 20, para 3 last part CRC):

· attention for the desirability of continuity in the upbringing of the child. This means at least that a frequent removal of the child from the one to the other form of alternative care should be avoided as much as possible. It has also been used to argue against returning the child to the natural parent(s) after a long stay with foster parents. But the principle as such is widely accepted and reflected inter alia in the various efforts in the USA to develop an effective policy of planning of permanency in child care

· attention should be payed to the child’s ethnic, religious, cultural and linguistic background. It is an understandable principle in line also with the right of the child to enjoy her or his own culture, religion and language (art 30 CRC). But it would go too far in my opinion to use this as a justification for a policy in which e.g. black children can only be placed in black foster families (idem for an indigenous child). As far as institutional care is concerned the CRC is remarkably limited in providing specific standards or principles for the quality of that care. Art 3 para 3 CRC requires that States-Parties shall ensure that institutions for the care/protection of children shall conform with standards established by competent authorities particularly in the area of safety, health, suitability of the staff and competent supervision. But it is clear that there is a need for more specific guidelines for the care for children deprived of  parental care (see the Recommendation by the CRC Committee mentioned before.

Finally article 25 CRC is requiring a periodic review of the treatment of children placed in institutions. It should be noted as a shortcoming in my opinion that the purpose of this review is not clear/not explicitly mentioned. But I assume that at least one of the purposes of the review, within the wider context of the other provisions in the CRC, should be an assessment of the ongoing need of the placement and the possibility to return the child to her/his parents or to place her/him in a family type form of care or consider the possibility of comestic or intercountry adoption. In the light of the limited attention for the quality standards and procedural guarantees for alternative forms of care the detailed regulations and rules provided for the adoption of a child is remarkable. Art 21 is applicable for all forms of adoption (domestic/intercountry adoption//adoption simple/ pleniere or simple/full adoption).

It is note worthy that a central principle of the CRC that the child’s best interests shall be a primary consideration is taken an important step further in article 21, para 1: the best interests of the child shall be the paramount considiration. For the rest the article requires that     States-Parties: 

· apply procedural guarentees not only to protect the interests of the child but also the interests of parents, relatives and legal guardians. 

· shall use intercounry adoption only if domestic family type of alternative care is not available and ensure the same protection for children adopted domestically and internationally.

· shall prevent adoption practices which result in improper financial gain.

· shall promote international cooperation where appropriate via multi or bilateral agreements.

The CRC does not contain more specific provisions on e.g. the child’s consent, the selection/quality of the adopting parents, the matching of child and adopting persons. There is also no requirement concerning the follow up nor does the CRC explicitly prohibit secret adoption. These and other provisions can be found in The Hague Convention on Intercountry Adoption. The CRC Committee systematically recommends States-Parties to ratify this Convention or if they did, to fully implement it (example: Brasil October the 1st , 2004 para 46; CRC/C/15/Add. 241). Art 41 CRC clearly states that provisions in other treaties more conductive for the realization of children’s rights than the ones in the CRC should prevail. The Committee has so far expressed concerns about secret adoption, underscored the principle that intercountry adoption should be the last option and has questioned the lack of reasonable follow-up in cases of intercountry adoption.

More can be said about the human rights of orphaned children. But it should be clear from this brief overview that still a lot can and should be done in terms of guidelines and standards for alternative care for orphaned children, including intercountry adoption.

It is hoped that the working group mentioned before will produce such guidelines/standards. 

